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Background:

For more than 30 years, under Title I of the Clean Air Act, automobile emission standards
have been set federally, with authority for California to adopt its own standards so long asthe
standards were at lead asprotective of public health asthe federal standards. Stateshave the
choice to either adopt the California standards or to defaut to the federal standards. When
writing the automobile emissions section of the Clean Air Act, Congress both recognized
California@ leadership in addressing automobile pollution, and avoided creating a regulatory
patchwork by limiting statesto just the two regulatory options.

Over the years, eleven stateshave optedinto the more stringent California emission
standards. These statesinclude: Connecticut, Maine, Maryland, Massachusetts, New Jersey,
New York, Oregon, Pennsylvania, Rhode Island, Vemrmont, and Washington. The Governors
of four additional states Arizona, New Mexico, Utah and Florida have recently expressed
their intent to adopt the California standards either through executive order or a public
announcement.

The California emissions standards have always included fl eet-average standards for
conventional air pollutants like nitrogen oxides and volatile organic compounds. In 2002 the
state legdature added limits on emissions of global warming pollutants B carbon dioxide and
other pollutants that are known to contribute to climate change. The rulesimplementing
this state law would cut the amount of global warming pollution from the automobile fl eet by
about 30%.

The ruleswill begin to go into effect in the 12 stateslistedabove in 2009, pending the
outcome of several legal and regulatory decisions described below. Federal courts have been
akedto weigh in on several fundamental questions regardng the authority and duty of the
agenciesand automakers with regect to automobile emissions of carbon dioxide and other
global warming pollutants. Moreover, U.S. EPA must grant California awaiver from the
federal emissions standards. The following isabrief summary of the decisions that have been
mace so far, and the status of the proceedngs.

A. Does the Clean Air Act authorize and/or require regulation of carbon
dioxide as a pollutant?

Whether or not carbon dioxide or other global warming pollutants are QpollutantsOintended
by Congress to be requlatedunder the clean air act was the central inquiry in the case of
Massachusetts vs. U.S. EPA. The lawsuit wasbrought in regonse to U.S. EPAOslenial of a
petition for rulemaking, in which 19 organizations aked EPA to regulate automaobile tail pipe
emissions of carbon dioxide and other global warming pollutants. A federal panel upheld
EPAQOsledsion, and agroup of 12 states 4 local governments and 13 organi zations
petitionedthe U.S. Supreme Court to review the decision.

On April 2, 2007, the Supreme Court issued a 5-4 decision holding that the Clean Air Act®
definition of (pollutantOunequivocally doesinclude carbon dioxide and other greenhouse



gases. The court stateson page 29-30: (Because greenhouse gases fit well within the Clean
Air ActOsapacious definition of Cair pollutant,Owe hold that EPA hasthe statutory
authority to regulate the emission of such gases from new motor vehiclesO Massachusetts v.
EPA, 127 S.Ct. at 1459-60.

The Court further held that U.S. EPA had failedto offer a statutorily-based reason for not
fulfilling its duty to regulate greenhouse gases saying: QJnder the clear terms of the Clean
Air Act, EPA can avoid taking further action only if it determinesthat greenhouse gases do
not contribute to climate change or if it providessome reasonahble explanation asto why it
cannot or will not exercise its discretion to determine whether they do.OMassachusetts v.
EPA, 127 S.Ct. at 1462.

Also, signifi cantly for reasons discussed below, the court rejected EPAOsrgument that it was
preemptedfrom regulating tail pipe emissions of global warming gasesbecaise Congress has
authorizedadifferent federal agency, the Department of Transportation, to regulate
automobile fuel economy. The court states (JT]hat DOT sets mileage standards in no way
licensesEPA to shirk its environmental regponsibilities EPA hasbeen charged with
protecting the publicO<healthOand Ovelfare,Oa statutory obligation wholly independent of
DOTOsmandate to promote energy efficiency.O Massachusetts v. EPA, 127 S.Ct. at 1462.

B. Did California exceed its authority in adopting the limits on global
warming pollution?

Automakers filedsuit in California, Vermont and Rhode Island to overturn CaliforniaOs
tail pipe standards for global warming pollution, making a two-part argument that the
standards are not achievalde, and that the statesare preemptedby federal law giving the
Department of Transportation sole authority to regulate fuel economy.

The UnitedStatesDistrict Court for the District of Vermont wasthe first jurisdiction in
which the automakersOarguments were heard at trial, and a decision issued. On September 12,
2007, in an opinion written by Chief Judge William K. Sesions, the court ruled against the
automakers.

First, the court found that adoption of global warming pollution standards by California, and
subsequent adoption of those standards by other states, is not preemptedby federal lawgiving
the Department of Transportation authority to regulate fuel economy.> Sewond, the court
found that automakers failedto meet their burden of proof that they could not meet the
standards, technologically or economically. ?

! Green Mountain Crysler-Plymouth-Dodge et a vs. Crombie, No. 2:05-cv-302, at 129 (September 12,
2007): Nothing in EPCA or its legislative history indicates that Congress intended to displace emission
regulation by Californiathat would have an efect on fuel economy; on the contrary, the legislative history
is quite clear that Congress expected NHT SA to take such regulations into consideration. EPCAG
preemption section may have been intended to achieve uniformity of fuel economy standards, see, e.g.,
Geier v. Am. Honda Motor Co., 529 U.S. 861, 871 (2000) (preemption provision in Nationa Tréfic &
Motor Vehicle Safety Act reflected desire to set uniform federal sefety standards), but the arena of emissions
standards is characterized by support for a Californiaas well as afederal standard.O

2 1d. at p. 239: (First, EPA clearly has the authority and flexibility to address lead time concerns in the
waiver process. Second, automakers describe intensive eforts to develop and utilize new technologies to
increase fuel eficiency and reduce emissions. American automakers are in the vanguard of utilizing hybrid
technology to dramatically improvefuel economy. Clean diesel technology is being offered in a growing
number of vehicles. Dramatic improvements to powertrain technologies are under study and may be
available in the not-too-distant future. Alternative fuels such as ethanol provide another strategy for reducing



The federal district court in Fresno, Californiawill be the next to consider these issues.

C. Must U.S. EPA grant a preemption waiver allowing California and the
eleven other states to implement the more protective standards?

Before the California standards can go into effect in any of the 12 states U.S. EPA must
grant Californiaawaiver from Sedion 209(b) of the Clean Air Act. U.S.EPA must grant the
waiver if its state standards are at leas asprotective of public health and welfare asthe
national standards, unless U.S. EPA finds that CaliforniaOslecision is arbitrary and capricious,
or the state doesn® need the standards to meet compelling and extraordinary conditions, or
the state failedto give the industry adequate leadtime to develop and deploy the technology
to meet the standards.

CaliforniaOspetition for awaiver from U.S. EPA wasfiledin December of 2005 and U.S.
EPA hasnot yet acted. Public hearingswere held and comments taken during the summer of
2007. If U.S.EPA refuses to act, another lawsuit by the State of Californiato compel action
islikely. Sincemany of the issues that would be determinative have been addressed by the
Supreme Court and the Vermont District Court, many observers have predctedthat any such
case would be decided in CaliforniaOdavor.

Inawritten comment to U.S. EPA filedon June 15, 2007, thirteen Attorneys General
concluded that California had Gatisfied the statutory criteria necessary to obtain awavier
from section 209(b) [of the Clean Air Act].O The AttorneyO<eneral concluded that:

Granting California’s waiver request would recognize
the legitimate interests that the states have in
protecting the health and well-being of their citizens
and their coastlines and other natural resources.
Granting the waiver is necessary to ensure that those
resources available today will be available for future
generations.

GHG emissions. The manufacturers have become fully engaged in developing these technologies to address
emissions concerns, and those efforts are front-and-center in the public record. History suggests that the
ingenuity of the industry, once put in gear, responds admirably to most technological chalenges. In light
of the public statements of industry representatives, history of compliance with previous technological
challenges, and the state of the record, the Court remains unconvinced automakers cannot meet the
challenges of Vermont and California® GHG regulations.O



