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From:  Diane E. Brown, Executive Director 
Re:   Recent Rulings Affecting State Efforts to Adopt the Clean Cars Standards 
Date:  September 21, 2007 
 
Background:   
For more than 30 years, under Ti tle II  of the Clean Air Act, automobile emission standards 
have been set federally, with authori ty for California to adopt i ts own standards so long as the 
standards were at least as protective of public heal th as the federal standards.  States have the 
choice to ei ther adopt the Cali fornia standards or to default to the federal standards.  When 
writing the automobile emissions section of  the Clean Air Act, Congress both recognized 
CaliforniaÕs leadership in addressing automobile pollution, and avoided creating a regulatory 
patchwork by limi ting states to just the two regulatory options. 
 
Over the years, eleven states have opted into the more stringent Cali fornia emission 
standards. These states include:  Connecticut, Maine, Maryland, Massachusetts, New Jersey, 
New York, Oregon, Pennsylvania, Rhode Island, Vermont, and Washington.  The Governors 
of four additional states, Arizona, New Mexico, Utah and Florida have recently expressed 
their intent to adopt the Cali fornia standards either through executive order or a public 
announcement.   
 
The California emissions standards have always included fleet-average standards for 
conventional air pollutants like ni trogen oxides and volatile organic compounds.  In 2002 the 
state legislature added limits on emissions of global warming pollutants Ð carbon dioxide and 
other pollutants that are known to contribute to climate change.  The rules implementing 
this state law would cut the amount of  global warming pollution f rom the automobile fl eet by 
about 30%.  
 
The rules will begin to go into ef fect in the 12 states listed above in 2009, pending the 
outcome of several legal and regulatory decisions described below.  Federal courts have been 
asked to weigh in on several fundamental questions regarding the authori ty and duty of  the 
agencies and automakers with respect to automobile emissions of  carbon dioxide and other 
global warming pollutants.  Moreover, U.S. EPA must grant California a waiver f rom the 
federal emissions standards. The following is a brief summary of  the decisions that have been 
made so far, and the status of  the proceedings. 
 

A. Does the Clean Air Act authorize and/or require regulation of carbon 
dioxide as a pollutant? 

 
Whether or not carbon dioxide or other global warming pollutants are ÒpollutantsÓ intended 
by Congress to be regulated under the clean air act was the central inquiry in the case of  
Massachusetts vs. U.S. EPA.  The lawsuit was brought in response to U.S. EPAÕs denial of  a 
peti tion for rulemaking, in which 19 organizations asked EPA to regulate automobile tailpipe 
emissions of  carbon dioxide and other global warming pollutants. A federal panel upheld 
EPAÕs decision, and a group of 12 states, 4 local governments and 13 organizations 
peti tioned the U.S. Supreme Court to review the decision. 
 
On April  2, 2007, the Supreme Court issued a 5-4 decision holding that the Clean Air ActÕs 
defini tion of ÒpollutantÓ unequivocally does include carbon dioxide and other greenhouse 



gases.  The court states on page 29-30:  ÒBecause greenhouse gases fi t well within the Clean 
Air ActÕs capacious defi ni tion of  Òair pollutant,Ó we hold that EPA has the statutory 
authori ty to regulate the emission of  such gases from new motor vehicles.Ó Massachusetts v. 
EPA, 127 S. Ct. at 1459-60. 
 
The Court further held that U.S. EPA had failed to offer a statutorily-based reason for not 
fulfi lling i ts duty to regulate greenhouse gases, saying:  ÒUnder the clear terms of  the Clean 
Air Act, EPA can avoid taking further action only i f i t determines that greenhouse gases do 
not contribute to climate change or i f i t provides some reasonable explanation as to why i t 
cannot or will not exercise i ts discretion to determine whether they do.Ó Massachusetts v. 
EPA, 127 S. Ct. at 1462. 
 
Also, signifi cantly for reasons discussed below, the court rejected EPAÕs argument that i t was 
preempted from regulating tailpipe emissions of global warming gases because Congress has 
authorized a different federal agency, the Department of  Transportation, to regulate 
automobile fuel economy.  The court states:  Ò[ T]hat DOT sets mileage standards in no way 
licenses EPA to shirk i ts environmental responsibili ties.  EPA has been charged with 
protecting the publicÕs ÒhealthÓ and Òwelfare,Ó a statutory obligation wholly independent of 
DOTÕs mandate to promote energy ef fi ciency.Ó  Massachusetts v. EPA, 127 S. Ct. at 1462. 
 

B. Did California exceed its authority in adopting the limits on global 
warming pollution? 

 
Automakers fi led suit in California, Vermont and Rhode Island to overturn Cali forniaÕs 
tailpipe standards for global warming pollution, making a two-part argument that the 
standards are not achievable, and that the states are preempted by federal law giving the 
Department of  Transportation sole authori ty to regulate fuel economy.   
 
The Uni ted States District Court for the District of  Vermont was the first jurisdiction in 
which the automakersÕ arguments were heard at trial, and a decision issued.  On September 12, 
2007, in an opinion wri tten by Chief Judge William K. Sessions, the court ruled against the 
automakers. 
 
First, the court found that adoption of  global warming pollution standards by California, and 
subsequent adoption of  those standards by other states, is not preempted by federal law giving 
the Department of  Transportation authori ty to regulate fuel economy.1  Second, the court 
found that automakers failed to meet their burden of  proof that they could not meet the 
standards, technologically or economically. 2 

                                                
1 Green Mountain Crysler-Plymouth-Dodge et al vs. Crombie, No. 2:05-cv-302, at 129 (September 12, 
2007):  ÒNothing in EPCA or its legislative history indicates that Congress intended to displace emission 
regulation by California that would have an effect on fuel economy; on the contrary, the legislative history 
is quite clear that Congress expected NHTSA to take such regulations into consideration. EPCAÕs 
preemption section may have been intended to achieve uniformity of fuel economy standards, see, e.g., 
Geier v. Am. Honda Motor Co., 529 U.S. 861, 871 (2000) (preemption provision in National Traffic &  
Motor Vehicle Safety Act reflected desire to set uniform federal safety standards), but the arena of emissions 
standards is characterized by support for a California as well  as a federal standard.Ó   
 
2 Id. at p. 239: ÒFirst, EPA clearly has the authority and flexibili ty to address lead time concerns in the 
waiver process. Second, automakers describe intensive efforts to develop and util ize new technologies to 
increase fuel efficiency and reduce emissions.  American automakers are in the vanguard of util izing hybrid 
technology to dramatically improve fuel economy. Clean diesel technology is being offered in a growing 
number of vehicles. Dramatic improvements to powertrain technologies are under study and may be 
available in the not-too-distant future. Alternative fuels such as ethanol provide another strategy for reducing 



 
The federal district court in Fresno, California will be the next to consider these issues. 
 

C. Must U.S. EPA grant a preemption waiver allowing California and the 
el even other states to implement the more protective standards? 

 
Before the California standards can go into ef fect in any of the 12 states, U.S. EPA must 
grant Cali fornia a waiver f rom Section 209(b) of  the Clean Air Act.  U.S. EPA must grant the 
waiver i f i ts state standards are at least as protective of public health and welfare as the 
national standards, unless U.S. EPA finds that Cali forniaÕs decision is arbitrary and capricious, 
or the state doesnÕt need the standards to meet compelling and extraordinary conditions, or 
the state failed to give the industry adequate lead-time to develop and deploy the technology 
to meet the standards.   
 
CaliforniaÕs peti tion for a waiver f rom U.S. EPA was filed in December of  2005 and U.S. 
EPA has not yet acted.  Public hearings were held and comments taken during the summer of 
2007.  I f U.S. EPA refuses to act, another lawsuit by the State of Cali fornia to compel action 
is likely.  Since many of  the issues that would be determinative have been addressed by the 
Supreme Court and the Vermont District Court, many observers have predicted that any such 
case would be decided in CaliforniaÕs favor. 
 
In a wri tten comment to U.S. EPA fi led on June 15, 2007, thirteen Attorneys General 
concluded that California had Òsatisfied the statutory cri teria necessary to obtain a wavier 
from section 209(b) [of  the Clean Air Act] .Ó  The AttorneyÕs General concluded that:  
 

Granting California’s waiver request would recognize 
the legitimate interests that the states have in 
protecting the health and well-being of their citizens 
and their coastlines and other natural resources.  
Granting the waiver is necessary to ensure that those 
resources available today wil l be available for future 
generations. 

 

                                                                                                                                            
GHG emissions. The manufacturers have become fully engaged in developing these technologies to address 
emissions concerns, and those efforts are front-and-center in the public record. History suggests that the 
ingenuity of the industry, once put in gear, responds admirably to most technological challenges. In light 
of the public statements of industry representatives, history of compliance with previous technological 
challenges, and the state of the record, the Court remains unconvinced automakers cannot meet the 
challenges of Vermont and CaliforniaÕs GHG regulations.Ó 
 
 


